Kevin J. Beaton. 1513 No. 3080
STOEL RIVES 1Lp

900 SW Iifih Avenue, Suite 2600
Portland. OR 97204

Telephone: (503) 224-3380
Facsimile: (303) 220-2480

Allorney s Lor Respondent

BULEFORE THE UNTTED STATES T NVIRONMUINTAL PROTECHION AGENCY
In the matter of®
DBRUINIFALTCATIT ] CO.L, | DOCKEFT NO, CWA-10-2007-0016

PRE-TTEARING INFORMATION

Owyhee County. Lliaho. o o
i I XCHANGE

Respondem

CONES NOW Respondent. Bruneau Cattle Company ¢*BCCT by and through ils
undersigned counsel. and herby provides this Information Exchange pursuant 1o the
Adminstratve Law Judge Nissen's Order dated May 16, 2007 and consistent with 40 CFR Parl
22.

l. Location of Hearing. Respondent requests that the hearing take place in Boise,
ldaho.

2. I.ist of Witnesses. Ad this time Respondent may call the Tollowing wilnesses;
Lrie Davis, President. Bruncau Caule Company. Mr. Davis will testify about all of the issues
raised in Respondent’s Answer including how wastewater is managed at Respondent's CAFO. his

personal observation about wastewater containment during storm events over the past [1ve years
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including the significant storm events that occurred in December 2005, the history of NPDES
Permit coverage [or Respondent's Tacility, environmental improvements to the CAFQO madc by
Respondent. the condition of the waste containinent structures along the North pens over the last
[ive years, discharges to the pasture from the South pens, past state and (ederal agency
mspections and Respondent's ability to pay whalever penalty may be assessed in this matier.

LEugene Davis, Bruneau Cattle Company. Mr, Davis will testily aboul wasiewater
management at Respondent’s factlity oyver the past forty years, his personal obseryations about
how sastewater is managed durtng storm events and his imvolvement in the mantenancee
activities al the berms adjacent 1o the North Pens in Noyember. 2005,

I-rank Davis, Ditch Rider for the South Side Canal Company. Mr. Davis will (estify
about the operations of the South Side Canal throughout the year. diversions made (rom the canal
e under what Tow regimes water in the canal reaches CI Suthe Reseryvolr.

Bill MeBride. Bruneau Cattle Company. Mo MeBride wall testiiy about ns personal
obseryation about waste management at Respendent's faciliny aver the past five seirs.

[daho Depariment of Agriculture (/DAY Employees. Respondent may calt any of the
emplovees identified on IDA inspection reports and records that visited the facility over the List
five (3) years as Lo the condition of waste containment structures at the time ol inspections.

Travis Kator, LAC ingincering. Mr. Kator will (estify about the adequacy of wastc
containment stroctures at Respondent's facility. an analysis of the weather and soil conditions at
Respondent's facility and whether the discharges alleged by Complainant occunred. 11
Mr. Kator's {indings are included in a written report that will be submitted into evidence.

Respondent will tmely supplement this Information Exchange. Also. Respondent reserves its

PRE-HEARING INFORMATION EXCHANGE - 2

Boorse-2088 77 10T | 50-00001



nght to supplement this response depending upon Complainant’s response to Information
[’xchange.

Doug Black, CPA. Mr. Black will westily about the ability of Respondent (o pay
penalties.

At this lime documents and exhibits that will be proffered into evidence are attached and
are identilied as Respondent's Fxhibit A through Q. Respondent reserves the right to supplement
these exhibits depending upon Complainant's responses (o Information Exchange
3 NPDIS Permit Coverage. Respondent's 2003 NPDES application as well as prior
applivations, leters from I PA and applicable Permits rom 1979 1o the present are attached as
['xhibits b through M. When Respondent applied for Permit coyverage in 2003, Respondent
believed it was already covered by whatever Permit was in effect at the time, The 2003
applivation was in response to new rules issued by EPA at the time. Respondent does not have
any docunents or correspendence rom 1PA that it was necessars 1o reapply Tor permit coserage
in 1990- 1997, und Respondent does not have any documentation that it applied For Permit

conerape in 1996-1997,

4. South Side Canal. Diversions from the Bruncau River are the principal source of
ilows in the South Side Canal, Prior to irigation scason each spring, lows 1n the South Side
Canal arc discontinued 1o allow waler users (o conducl maintenanee activities. During irrigation
scason (April 15-October 15) all water in the canal is often diverted betore it reaches CJ Strike
Reservoir, Irrigation return flows from farm land in the walershed at times provide [lows in the
canal during firigation season. The time period when it is hkely that water from the canal Nows

directly to CI Strike Reservoir would most likely be during the winter months. Respondent is

gathering additional information on this issuc and will supplement this response if necessary .
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5. South Side Canal. Since the South Side Canal is a man made structure that does
not flow continuously, Respondent believes based on recent United Stale Supreme Court
decistons and Agency Guidance that such a water body 1s not navigable in the traditional sensc.
As noled above, Respondent does acknowledge that the South Side Canal may (low into CJ
Sirike Reservolr dunng certain times of the year. Respondent is unaware of any intormation thal
would suggest that any "pollutants Irom Respondent's facility” bave ever reached CJ Strike
Resersoir and therefore was the basis for Respondent’s dental in its Answer,  Asnoled in
Respondent's Answer, and its Response (o No. 6 below, Respondent acknowledpes durnng an
extraondinary storm event in late December, 2003, runott from one of the North pens may hove
washed into the South Side Canal on one day. Respondent does not know if any of that runoff
contaaned pollutants or i such pollutants actually reached ') Strike Reservoir. Respondent
assuntes that it s Complainant's burden of prool to demonsirate the factual basis for such a
discharge ol pollutants into CL) Strekke Reservolr.

{r December. 2005 Storm vents and Berm Repair. As noted inresponse e No. 2
the precipitation events in December 2003 were very unusual for the arca. Mro Kator will westily
about the amount of precipitation during this time period. he fact that there may have been a
discharge on one of the days during these storm events at the [ar north end of the North Pens is
hased upon the personal observations of Lirie Davis, Fugene Davis and Bill McBride a1 the 1ime
and 15 further supported by photographs taken by 1DA and Complainant in January and February,
2006,

Liric Davis and Fugene Davis will testify that during replacement of water tanks in the
North Pens and in November. 2005, a portion of the berm at the far north end of the north pens

was compromised. 10 was Respondent's intent o fix this berm but it did not do so prior to the
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storm cvents in December, 20035, Prior 1o the Fall of 2005 the berm along the north pen was
adequate 1o contain and did contain any runof! form the North Pens during all storm events prior
o October 2005, This is based on the observation ol Respondent's employees and officers
throughaout this time period and is supported by mmspection reports from ISDA during the same
time period in which ISDA delermined that containment facilities were adequate at the facility,
Afler the EPA inspection in February 2006, Respondent has built up these herms to contain any
runoil. Recently in response to reccommendations from [SDA Respondent has (urther built up
these berms, No discharges to the South Side canal due to runof? trom the North pens have
occurred sinee Peeember. 20050 Mro Kator will testily whether the current conditions of the
berms along the North Pens are adequate 1o contain any further runoll from the nosth pens.

7. Discharges From South Pens. Because of the conliguration of Respondent's
lacilits and the normally dry condiions i Uie area it is unusual for there o he any runotft from
(he South Pens, When runofU does occur it reports o o 27 acre pasiure where it mihates o
e eround. At the Lar north end ol the pasture there is a poud that contains irrigation return
water during irrigation season and a small dam that contains water within the pond. A< a resuli
oi the extraordinary storm events that oceurred in December. 2003, runoft from the South Pens
did reach the pasture and did reach the pond. This was the first time runoil water from the South
Pens had ever reached the pond in the past twenly vears or more. Mr, Davis wus closely
monitoring the water levels in the pond during this December 2003 time period to avoid any
discharge and was placing checks in the dam to ensure that the pond did not overflow. M,
Davis will testity that the pond never overllowed in the winler in December 2005 und in January
2000 and shortly afier the precipitation ended, water levels in the pond subsided and eventually

evaporated. No runoff water from the Seuth Pens ever entered a water of the United Sates. Fach
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spring. including the spring of 2006, the pond and ditches are cleaned prior to the new irrigation
SEASOT.

8. The test results referred (o in Paragraph 19 are attached as Iixhibit Q and were
taken by EI’A on the date of Complainant's inspection i February 2006, In addition (o said test
results, the evidence will demonstrate thal the C.J, Strike Reservoir impounds a portion of the
Snake River. Thousands of square miles of irrigated agriculture return lows run inte the Snake
River and its ributaries upsiream ol the Reservoir. Numerous municipalities dischurge storm
water and waste water it the Snake River apstream of the Reservoir pursuant 1o Permits issued
by Complainant. Hondreds of additional commerclal and industrial operations discharge storm
water and process water containing pollutants into the Snake River upstream of the Reservoir
pursuant (o permits issued by Complainant. Accordingly Respondent denics that its facility has
crver had any measurable or theoretical alfect on whatever the water quality conditions may be in
. Sinhe Reservorr,

Y Respondent ix contending that any significant penalty would exceed its abihity o
paty . although the exact amount of the penalty Complainant is secking cannot be clearly
discerned from the Complainant in this matter, Assuming a maximum penalty could be assessed.
Respondent will maintain that such a penalty docs exceed it ability to pay. In support of this
contention. Respondent attaches s state and federal income tax returns for the past three yeurs
as 1ixhibits N through P, Respondent maintain that these documents are “proprietary.”
“company confidential” and “business conflidential™ information pursuant 40 CI'R Parts 2 and
Part 19 and applicable federal laws and requests that these documents be kept conlidential and
treated as confidential throughout the duration of this proceeding consistent with applicable

federal laws.
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10. Change of Address. Plcase note that the Administrative Law Judge's Order
mcorrectly identifics the address for counsel for Respondent. Counsel's correct address is 101 S.
Capitol Blvd.. Ste. 1900, Boise, 1daho 83702,

e
DATED: June/ 7, 2007
STOEL RIVES iy

Hiiin fOmder s

Kevin J. Bealon
Altorneys for Respondent

PRE-TIEARING INFORMA'TION EXCHANGL: - 7

Bowse-208577 1 HUATS0-000m )



CERTIFICATE OF SERVICE
7
1 HERLEBY CERTIFY that on this L"’Izida)' ol June, 2007, 1 caused 1o be served a true
copy ol the foregoing PRE-TTFARING INFORMATION EXCIIANGE, by the method indicated
below, addressed Lo the following:

Spencer |. Nissen

U.S. Environmental Protection Agency
Oftice of Admunistrative Law Judges
Mailcode 19000

1200 Pennsylvania Avenue NW
Washington. D.C. 20460

Carol Kennedy. Regional Hearing Clerk
.S, Environmental Protection Agency
1200 Siath Asenue

Mail Stop ORC- 158

Seattle. WA 98101

.

Via U.S. Mail
Via Facsimile
Via Overnight Mail
Via Hand Delivery
Via Llectronic Mail

Yia LS. Mail

Via Facsimile

Via Overnight Mail
Via Hand Delivens

Via Llectronic Mail

Mark AL Rvan fx 1 Via U.S. Mail
Assistant Regional Counscl [ | Viatacsimile

LLS. Favironmenal Protection Agency | 1 Vie Overnight Mail
1435 N Orchard Street [ ] ViaUand Deliven
Boise. 1Y 83706 [ | ViaLlectronie Mail

f./,, /)/ﬂ/;}\j_)
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